STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 17,679

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the Decision by the Departnent of
Soci al and Rehabilitation Services (SRS) revoking her Fam |y
Day Care Honme Registration. The issues are whether the
petitioner violated certain provisions of the pertinent
regul ations and, if so, whether the Departnent acted within

its discretion in revoking the petitioner's registration.

FI NDI NGS OF FACT

1. The petitioner has been registered to operate a
famly day care in her home since 1993. She has operated out
of her present honme in Mrrisville, Vernont since 1996.

2. In 1996 and 1999 SRS had visited the petitioner's day
care after receiving conplaints that children were not being
properly supervised while they were playing outside. On both
occasions the petitioner acknow edged and agreed to correct
the problem and no further action was taken.

3. On Septenber 26, 2001 SRS visited the petitioner's

day care after receiving a conplaint that she was caring for
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nore children than allowed under the terns of her
registration. On that date the Departnent's investigator
found that the petitioner was over nunbers and that children
were playing in restricted areas of the house and outside

W t hout supervision. It was also noted that there were
unguar ded el ectrical connections in the house and that the
tel evision was on tuned to a soap opera.

4. On that date the investigator gave the petitioner a
formrequiring her to notify all the parents of children in
her care by mail that she had been cited by SRS for the above
violations. The formrequired the petitioner to conplete the
parental notification process and to file a certificate of
conpliance with SRS by Cctober 15, 2001.

5. Although the parental notification formwas dated
Oct ober 11, 2001, SRS did not receive it until October 24,
2001. The formlisted eight parents whomthe petitioner
certified that she had notified by mail of the violations. On
that date an SRS "Conpliance C erk"™ began calling the parents
on the list to check the petitioner's conpliance. At the
hearing in this matter held on May 20, 2002, the clerk
testified that if the first parent he called had indicated
that she had received the notification he would have stopped

checking. However, all six parents on the list that the clerk



Fair Hearing No. 17,679 Page 3

was able to reach that day by phone (out of eight |isted)

deni ed that they had received anything fromthe petitioner.
The clerk testified that he was very specific in his
questioning of the parents to make sure that they understood
what information he was seeking. This testinony was deened to
be highly credible (see infra).

6. On Novenber 5, 2001, the Departnent's Licensing
Supervi sor sent the petitioner a letter informng her that
failure to conply with parental notification was al so a
violation of the regulations and notifying her that a
viol ation of any of the regulations may be cause to revoke her
registration

7. Follow ng the above, and after several follow up
visits fromthe Departnent's investigator, on Novenber 20,
2001 the petitioner submtted a witten Plan of Conpliance in
whi ch she admtted the earlier violations and agreed to
directly supervise the children whether they were inside or
outside the house during their care.

8. On February 14, 2002 the SRS investigator visited the
petitioner's day care after receiving another conplaint
regardi ng the |l ack of supervision of children in her care.
When she arrived, the investigator observed two children

pl aying in the backyard of a neighbor's house and, |ater, two
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chil dren pl ayi ng unsupervised in the petitioner's backyard.

In a letter dated February 22, 2001 SRS again notified the
petitioner that it considered unsupervised children outside to
be a "serious violation" requiring the petitioner to

i mredi ately correct the problemand to notify the parents of
the children in her care that such a violation had occurred.

9. On March 1, 2002 the Department's Licensing Chief
notified the petitioner that her registration would be revoked
effective March 31, 2002 due to the cunul ative violations that
had occurred.

10. After receiving the above notice the petitioner
call ed the Departnent to request a Conm ssioner Review hearing
and to conplain of the bias of the Departnent's investigator.
A Conmi ssi oner Review hearing was scheduled for April 29, 2002
11. On April 25, 2002 the Departnent assigned a new
i nvestigator to nmake an unannounced visit to the petitioner's
day care. This investigator testified that when she arrived
at the petitioner's honme that day she found two children under
two years of age playing in the yard wwth no adult present.
The investigator waited about ten mnutes until the petitioner
noticed her and cane outside. The petitioner clainmed the door
to her yard was open the whole tinme and that she could see and

hear the children outside. However, the investigator did not
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believe that the petitioner was able to see and hear the
children from where she had observed the children playing.
Several other children were playing in several different roons
inside the house at the same tine.

12. Based on testinony and diagranms of the petitioner's
house submitted at the hearing it is found that it is
i npossi bl e for sonmeone even one step inside the door to the
backyard of the petitioner's house to maintain eye contact
with children all places in the yard and inside the house.

13. Follow ng the Conm ssioner Review Hearing on Apri
29, 2002, the Departnent notified the petitioner on May 13,
2002 that it was revoking the petitioner's day care
registration for all the reasons cited in the earlier
revocation letter and the additional violations that had
occurred on April 25, 2002.

14. At the fair hearing on May 20, 2002 the petitioner
adm tted that she had acknow edged and understood all the
viol ati ons she had been cited for prior to April 25, 2002.
She stated that on April 25 she had gone inside for a short
time to get toys for older boys who were going outside, but
that otherw se she was standing just inside the door. In

light of the testinony of the investigator that she observed
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the children unattended outside for about ten m nutes (see
supra), the petitioner's testinmony is found not credible.

15. The petitioner also testified that she had nmailed the
parental notification forns as directed in Cctober 2001 and
that the parents contacted by the Departnent had later told
her they were confused when the Departnent had called themto
verify this.

16. The hearing officer advised the petitioner that based
on what he had heard he would find the testinony of the

Compliance Clerk (see supra) to be credible, but that he would

grant the petitioner a continuance to enable her to call the
parents to testify that they had received the notification
form and had been confused when they told the conpliance clerk
they had not. The hearing officer offered to allow the
petitioner to subpoena any w tness she believed woul d so
testify.

17. A hearing for this purpose was set for June 11, 2002.
During a tel ephone conference on June 6, 2002 the petitioner
represented that she had |l ocated only four of the six parents
t he Departnent had called in October 2001. The hearing
officer told the petitioner that she could proceed with those

f our w t nesses.
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18. At the tinme set for hearing on June 11 the petitioner
failed to appear. She subsequently inforned the Board that
she had deci ded not to proceed further because she felt that
the hearing officer was predi sposed not to believe her
W t nesses.

19. Based on the evidence presented it is found that the
petitioner deliberately m srepresented to the Departnment that
she had mail ed parental notifications regarding the Cctober

2001 violations when in fact she had not done so.

ORDER

The decision of the Departnent revoking the petitioner’s

famly day care registration is affirned.

REASONS

The Comm ssi oner of the Departnment of Social and
Rehabilitation Services has the authority to adopt rules and
regul ati ons governing the day care regi strati on program
i ncludi ng standards to be nmet and conditions for revocation of
the Day Care Hone Certificate. 33 V.S. A §8 306(b)(1). Such
rul es and regul ati ons have been adopted and are found in the
“Regul ations for Famly Day Care Hones”, effective Cctober 7,

1996. Furthernore, the Conmm ssioner has the specific



Fair Hearing No. 17,679 Page 8

authority to revoke registrations “for cause after hearing.”
33 V.S. A § 306(b)(3).

Among the regul ati ons adopted by the Conm ssioner are the
fol | ow ng:

DEFI NI TI ONS

SERI QUS VI OLATION - A violation of group size, staffing
requi renents or any violation which imediately inperils
the health, safety or well-being of children. Serious
vi ol ations may al so include corporal punishnment, |ack of
supervi sion, physical or sexual abuse or health and
safety requirenents.

SUPERVI SI ON OF CHI LDREN - The know edge of and accounting
for the activity and whereabouts of each child in care
and the proximty of staff to children at all tines
assuring imediate intervention of staff to safeguard a
child from harm and mai ntenance of the program of the

facility.

SECTION || — PROGRAM

2. There shall be at | east one caregiver present and
providing child care at all tinmes when children are
in care.

During outside play:

a. I nffants and toddl ers shall be supervised by a
caregi ver present,

b. preschool ers and school age children may be
monitored frominside the honme if their area or
play is within sight and earshot of a
caregi ver.

SECTI ON VI — RELATI ONSH P BETWEEN REG STRANT AND DI VI SI ON
OF LI CENSI NG AND REGULATI ON

2. The Regi strant shall notify the parent of each
enrolled child, by mail, of a serious violation.
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8. The Applicant or Registrant shall not interfere
wi th, inpede, deter, provide false information or
cause another to do any of the aforenentioned, or in
any manner hinder the Departnent or it agent[s] in
an investigation or inspection.

9. A violation of any section of the |law or regul ations
regarding a Fam |y Day Care Hone may be cause for
the revocation of the Registration Certificate.

| f the petitioner has violated any of the above

regul ati ons, the Comm ssioner has the authority to determ ne
what action to take and the “cause” needed to revoke a day
care registration certificate if he deens it an appropriate

remedy. 3 V.S. A 8§ 8814, Huntington v. SRS, 139 Vt. 416

(1981) Fair Hearing No. 10,414. The Board may only overturn
such a decision if the Conm ssioner has acted arbitrarily,
capriciously or has otherw se abused his discretion. See Fair
Hearing Nos. 12,804, 15,027, 15,430, and 17, 263.

The facts in this case clearly show the violation of two
i nportant regul ations; nanely those dealing with supervision
of children and false reporting to the Departnent of required
conpliance information. As noted above, the petitioner had
been cited and warned at |east five tines over a period of
nmore than five years of her duty to closely supervise

children; and it is found that her m sreporting of whether she
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had notified parents of the violations found in October 2001
was del i berate and bl at ant.

Thus, the renmining question is whether the Departnent
acted arbitrarily in determning that the petitioner's day
care regi stration should be revoked. As noted above, the
Comm ssi oner has the authority to revoke any day care
regi stration "for cause" under the statutory schene. As noted
above, the violation of any regul ation may be "cause" for
revocation. Furthernore, the above regul ati ons single out
| ack of supervision as a "serious violation". The Departnent
has the discretion to offer, and in this case repeatedly did
offer, the petitioner the opportunity to correct any
violation; but it also has the authority under the regul ations
to withdraw such an opportunity when the violation "poses risk
of harmor is of a repeated nature." 1d. Section VI(11).

In this case the Conm ssioner has determned to revoke
the petitioner's day care registration because of the
seriousness and repeated nature of the violations. Even if
t he Board woul d have reached a different conclusion on
revocation, it cannot substitute its decision for that of the
Conmi ssioner if it is a reasonable one. The decision of the

Comm ssi oner revoking the petitioner's day care registration
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nmust, therefore, be upheld. 3 V.S A 8 3091(d), Fair Hearing
Rul e No. 17

HHH



